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Few legal concepts are so simple to state, while at the same time so difficult to apply, as 

the economic loss “rule.”3  Although the basic tenets of the rule are widely recognized, it differs 

greatly in its scope and application from jurisdiction to jurisdiction.  Some courts are expanding 

its application, while others are seeking to restrict it.  To make matters worse, whether the rule is 

applied is often very fact-specific, resulting in differences from case to case.  This is particularly 

true when the rule is applied to aviation hull claims that inject additional issues such as 

aftermarket products, overhauled components, improper service, warranty issues, component 

parts, manufacturing and design defects.   

 

This article provides an overview of the principles underlying the rule, some examples of 

its diverse scope and application, its exceptions, and a few recent cases of interest.   

 

I. The “confusing morass”4 of the Economic Loss Rule. 

 

 A. The Economic Loss Rule. 

 

The rule sounds relatively simple: a party may not recover in tort for purely economic 

losses.5  The rationale is also clear-cut: 

 

The rule stems from the recognition of a balance between tort law, designed to 

redress losses suffered by breach of a duty imposed by law to protect societal 

interests, and contract law, which holds that parties to a commercial transaction 

should remain free to govern their own affairs.6 

 

It is often said that the rule is a fundamental boundary between contract law and tort law.7  

If the parties are in contractual privity, the economic impact of defects or nonperformance of a 

product can be bargained for as part of the contract and a party to that contract should not be 

allowed to circumvent any contractual limitations of liability through tort claims.8  Similarly, in 

the products liability context, the economic loss rule protects manufacturers and distributors 

from any tort liability beyond any warranties associated with the product when the only damage 

is to the product itself.9   

 

The seminal case on the economic loss rule is East River Steamship Corp. v. 

Transamerica Delaval, Inc.,10 where the Supreme Court held that when a defect in a product only 

damages the product itself, the manufacturer cannot be held strictly liable for economic losses11 

because the user simply lost the benefit of his bargain.12  The appropriate remedy is a warranty 

action, not tort claims.13  Thus, “a manufacturer in a commercial relationship has no duty under 

either negligence or strict products-liability to prevent a product from injuring itself.”14   

 

The Court also stated that the rule applies regardless of the degree of risk posed by the 

defective product to persons or other property when such harm does not actually occur.  As a 

result, “even when the harm to the product itself occurs through an abrupt, accident-like event, 
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the resulting loss due to repair costs, decreased value and loss of profits is essentially the failure 

of the purchaser to receive the benefit of its bargain—traditionally the core concern of contract 

law.15   

 

Numerous jurisdictions have adopted this general rule—that purely economic losses 

cannot be recovered in tort in the absence of personal injury or damage to property other than 

damage to the product itself,16 even when there is no other available remedy.17   

 

B. The Economic Loss Rule varies from jurisdiction to jurisdiction. 

 

Whether your aviation hull claim will be impacted by the rule often depends on what 

state’s law is applied.  Of those states that recognize the rule, some apply it broadly, barring any 

tort claim that does not involve personal injury or damage to other property18 while others are 

more restrictive, only applying the rule when a tort claim is asserted in an attempt to circumvent 

a contract or in the product liability context when the property merely damages itself.19   

 

There are also jurisdictions that apply the rule, but have eliminated the physical injury or 

damage to other property requirement in special cases.  For example, a minority of jurisdictions 

allow parties to recover economic losses in tort even if there is no personal injury or damage to 

other property if a “special relationship” exists between the parties and the injury was clearly 

foreseeable.20  New Jersey is one such state.  When it abandoned these requirements, it explained 

that there are cases where the impact of the defendant’s negligence is sufficiently foreseeable to 

warrant the imposition of economic loss damages:  

 

A defendant owes a duty of care to take reasonable measures to avoid the risk of 

causing economic damages, aside from physical injury, to particular plaintiffs or 

plaintiffs comprising an identifiable class with respect to whom defendant knows 

or has reason to know are likely to suffer such damages from its conduct.  A 

defendant failing to adhere to this duty of care may be found liable for such 

economic damages proximately caused by its breach of duty.21 

 

Similarly, Alaska and Washington have rejected the Supreme Court’s view in East River 

that the degree of risk potentially posed by a product defect is immaterial when personal injury 

or damage to other property did not occur.  These states employ a “risk-harm” determination that 

allows damage to the product itself to be the sole basis for a products liability suit if the defect 

presents a sufficient degree of potential risk to persons or property.22 

 

Still other jurisdictions consider whether the injured party is a commercial entity or a 

consumer.  For example, Rhode Island limits the application of the rule to disputes between 

commercial entities with equal bargaining power.23 Similarly, in Michigan, when a commercial 

party seeks to recover economic losses caused by a defective product, the exclusive remedy is 

the Uniform Commercial Code.24  In sum, the rule differs in both form and application from 

jurisdiction to jurisdiction—producing divergent results.   
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C. Whether damage is recoverable damage to “other property” also varies from 

jurisdiction to jurisdiction. 

 

In order to avoid the application of the rule, parties often argue that a defective part or 

component is a separate product such that the injury to the entire product is injury to “other 

property,”25 and not injury to the product itself.26  In East River Steamship Corp. v. Transamerica 

Delaval, Inc.,27 the Supreme Court rejected this very argument on the grounds it would eliminate 

the intent of the rule because “all but the simplest machines have component parts.”  As a result, 

considering each component a separate product would require a finding of other property 

damage in almost every case where a product damages itself.28 

 

Following this reasoning, courts have held that a helicopter and its engine are not 

separate pieces of property and that the economic loss rule bars the owner from recovering from 

the engine manufacturer in tort when an engine failure merely results in damage to the helicopter 

itself.29  Thus, an integrated component is generally never “other property” when it was in the 

aircraft at the time it was purchased.   

 

The application of the rule in aviation hull claims, however, becomes even more 

complicated when the component is an aftermarket item, is separately purchased or is a routine 

replacement part.  The courts often look at whether the components of the aircraft were part of 

the same “bargain,” purchased at the same time or bargained for separately.30  But the results are 

not uniform.  While one court may hold that a defective replacement part is not part of the 

originally integrated bargained for product and that it damages “other property,”31 another will 

find that because the sale of an engine included components that “inevitably” need replacement 

there was no separate, subsequent “bargain” for the replacement parts and they continue to be 

part of the integrated whole.32  As commentators have observed, in aviation cases the “myriad of 

factors that must be considered in determining whether the defective component is the ‘same 

product’ as the damaged whole leads to uncertainty, subjective determination, and a certain 

arbitrariness of application.”33   

 

The result of this morass is uncertainty.  Whether your hull claim will succeed is heavily 

influenced by the facts and what law governs your claims. 

 

II. Exceptions to the Economic Loss Rule. 

 

There are numerous exceptions to the economic loss rule, although each exception’s 

scope varies from jurisdiction to jurisdiction and depends on the facts of each case.  Generally, 

when the claims arise from intentional conduct, services, or a duty separate from any contractual 

or warranty obligations, the rule will not be applied.  For example, courts have held the rule does 

not bar claims for economic loss when they are asserted as damages for the following claims: 

 

1. Negligent misrepresentation claims;34 

 

 2. Statutory claims;35   

 

 3. Negligent performance of services;36 
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 4. Tortious interference with a contract;37 

 

 5. Fraud and fraudulent inducement;38 and 

 

 6. Intentional torts.39 

 

III. Recent Cases. 

 

A. Isla Nena Air Services, Inc. v. Cessna Aircraft Co.40 

 

In Isla Nena Air Services, Inc., the First Circuit found that under maritime law, or the law 

of Puerto Rico, the commercial airliner could not recover its economic losses resulting from an 

in-flight engine failure when there was no damage to other property.   

 

Isla Nena operated a short-haul commercial airline in Puerto Rico.  In 2001, it purchased 

a new 208B from Cessna with a Pratt & Whitney engine.  As a result of an engine failure and an 

emergency water landing, the aircraft suffered major damage and the engine was destroyed.  Isla 

Nena sued Cessna and Pratt & Whitney under negligence and strict liability theories seeking the 

cost to repair the aircraft and engine, loss of use and lost profits.   

 

Cessna and Pratt & Whitney moved for summary judgment, asserting Isla Nena’s claims 

were barred by the economic loss rule under maritime and Puerto Rico law.  The district court 

granted the motion, holding that maritime law applied, and that the economic loss rule barred 

recovery, because the only damage was to the aircraft itself.  On appeal, Isla Nena argued that 

Puerto Rican law should apply, and that under Puerto Rico’s doctrine of concurrence of actions, 

its tort claims were not barred by the economic loss doctrine “simply because a warranty claim is 

not available or not pursued.”41  The appellate court rejected Isla Nena’s argument: 

 

If Isla Nena were arguing that [Cessna and Pratt & Whitney’s] alleged negligence 

breached a contract or warranty and also caused damage to other property besides 

the defective product, Isla Nena would potentially have valid contract and tort 

claims and could, under the doctrine of concurrence of actions, choose whether to 

proceed in contract or tort.42 

 

 In an issue of first impression, the First Circuit held that the Puerto Rico Supreme Court 

would adopt the economic loss rule of East River, which would bar the airline’s tort claims.  

Thus, Isla Nena’s claims were barred under maritime and Puerto Rico law. 

 

B. United States Aviation Underwriters, Inc. v. Pilatus Business Aircraft, Ltd.43 

 

In a similar case, the District Court of Colorado held under maritime and Colorado law 

that economic loss damages for loss of an aircraft resulting from an in-flight engine failure were 

not barred by the economic loss rule when: (1) the injured party was merely a lessee who did not 

bargain for the warranty; and (2) the complete loss of the aircraft was not contemplated by the 

warranty.44 
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Access Air leased an aircraft manufactured by Pilatus with a Pratt & Whitney engine.  

The aircraft was insured by USAU.  When the engine failed in flight, the pilot made an 

emergency water landing, but the aircraft sank and was never recovered.  The pilot and the 

passengers were not injured.   

 

USAU paid Access and then pursued a subrogation claim against Pilatus and Pratt & 

Whitney alleging causes of action for negligence.  Pratt & Whitney moved for summary 

judgment on the economic loss rule. 

 

The district court denied the motion, finding that the economic loss rule did not apply to 

the case under Colorado or maritime law.  In reaching its conclusion, the court explained: 

 

[T]he fact that Access Air was the end-user of an airplane it did not purchase in a 

commercial transaction with manufacturers but leased from a third party militates 

against limiting it to recovery under the warranties.  Access Air did not bargain 

with any of the aircraft or engine manufacturers, did not negotiate price 

concessions in exchange for limitations on liability and did not accept or allocate 

any risks.  It succeeded, if at all, to very limited warranties for the repair or 

replacement of airplane parts.  Under the circumstances of this case, I conclude 

the mid-flight failure of the aircraft’s engine over the Sea of Okhotsk is the kind 

of harm against which public policy requires manufacturers to protect, 

independent of any contractual obligation.45 

 

 The Pilatus court’s holding is a prime example of the divergence of opinions in applying 

the rule.  If the issue had been decided by the First Circuit, or if Access was the purchaser or if 

the plane could have been repaired, there would likely be a different result. 

 

C. Turbomeca, S.A. v. French Aircraft Agency, Inc.46 

 

In Turbomeca, a Florida court of appeals held the personal injury or other property 

requirement is specific to the party seeking economic losses, not the incident giving rise to the 

claim.47 

 

French Aircraft owned an Aerospatiale helicopter powered by a Turbomeca engine.  The 

helicopter’s original owner installed a fuel flow limiter, designed to protect the engine from 

potential over temperature failure during high altitude/high power demand operations. 

 

The helicopter crashed, was a total loss, and the pilot and two passengers sustained 

personal injuries.  After the crash, it was discovered that the fuel filter was improperly reinstalled 

by an inspector upside down.  The pilot and passengers sued French Aircraft, Aerospatiale, the 

inspector and Turbomeca.  French Aircraft brought a contribution action against Turbomeca, 

alleging that the cause of the accident was a defect in the engine’s fuel flow limiter. 

 

French Aircraft and Turbomeca agreed to submit their dispute to binding arbitration, but 

the arbitrator’s decision was subject to review on all issues of law.  After the arbitrator awarded 
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French Aircraft damages for the loss of the helicopter, Turbomeca appealed and asserted the 

award was barred by the economic loss rule.  French Aircraft contended the rule did not apply 

because Turbomeca’s damages caused physical injuries in addition to damage to the product 

itself.   

 

The court of appeals reversed the arbitrator’s award, finding that French Aircraft could 

not rely upon third parties’ injuries to avoid the economic loss rule: 

 

Contrary to French Aircraft’s assertions, it cannot avoid the economic loss rule, as 

a matter of law, because French Aircraft has suffered no personal injury or 

damage to other property.  Although the pilot and the two passengers were 

injured, French Aircraft has no claim against Turbomeca for any physical injuries 

to itself . . . .  Physical injury to third parties is insufficient to satisfy this 

economic loss rule exception . . . . 

In addition, no other property was harmed.  The airframe and engine are not two 

separate pieces of property—they are one product.  Courts have refused to 

bifurcate products into parts where a component part harms or destroys the 

finished product . . . .  This case does not present any facts that would persuade us 

to depart from these well-reasoned precedents.48 

 

Although French Aircraft’s argument was creative, it was rejected by this court.  If this 

claim was decided by the Pilatus court, the existence of a physical injury and the total loss of the 

helicopter may have led to a different result. 

 

D. Robinson Helicopter Co., Inc. v. Dana Corp.49 

 

 In Robinson, the California Supreme Court recognized that the economic loss rule does 

not bar fraud claims even if they seek economic loss. 

 

The type certificate used by Robinson to manufacture its R22 and R44 helicopters 

required that the sprag clutches ground at a particular level of hardness described as “50/55 

Rockwell.”   

 

For over ten years, Robinson purchased sprag clutches meeting the type certificate 

specifications from Dana Corp.  Dana then changed its grinding process to a higher “61/63 

Rockwell” level of hardness but did not tell Robinson, and continued to send certificates to 

Robinson stating the clutches were manufactured in conformance with the type certificate.  

When the non-conforming clutches began to fail at a significantly higher rate, Dana eventually 

disclosed that it had changed the hardness level. 

 

Robinson sued Dana to recover the costs of the recall and asserted negligent and 

intentional misrepresentation claims.  The jury found that Dana committed fraud and awarded 

Robinson actual and punitive damages.  On appeal, the court held that the economic loss rule 

barred Robinson from recovering in tort. 
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Robinson appealed to the California Supreme Court, which reversed the court of appeals’ 

decision.  The court restated the well-established exception that the economic loss rule does not 

bar tort claims when a duty exists independent of the contract.  It stressed the distinction between 

contract and fraud claims. 

 

Robinson’s claims are based on Dana’s intentional and affirmative 

misrepresentations that risked physical harm to persons.  Robinson’s helicopters 

are flown by and carry people.  A properly functioning sprag clutch is vital to the 

safe performance of the aircraft, and compliance with the certificate requirement 

is part of an integrated regulatory scheme intended to ensure their safe operation.  

The economic loss rule is designed to limit liability in commercial activities that 

negligently or inadvertently go awry, not to reward manufacturers who 

affirmatively misrepresent and put people at risk.50 

 

IV. Conclusion. 

 

 Past decisions, and recent cases, aptly demonstrate why the economic loss rule is 

“dreaded”—its varied scope and application lead to unpredictable results, particularly in the 

arena of aviation hull claims.  The call for a more uniform system has yet to be answered.  As a 

result, aviation practitioners must advise their clients, whether manufacturers, distributors, 

purchasers, end users or insurers, that their risks and potential for recovery will vary from 

jurisdiction to jurisdiction and case to case. 
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